
IS

!aITF©I]FP]l7PI
OFFice oF the Commissioncr

MI- :Mt , q'#HrqmTdr'i UP{-Twr
Central GST, Appeal Ahmedabad Comrnissioneratc
3FvTq-fI \mr, -NI,vtrut, qTnvRMJnr'rn3 Zoo ? \.

CiS’F 13havan, Revenue Marg, Amba\\'adi, Ahmedabad 380015
Phone: 079 .26305065 FAx: 07(1 '96305 136

E-Mail : conrml'appl I' ccxamdKi;nic.in

i;:j8j;§Tii:}H
g;' =; if
:’' ..' iiI ;j

! ! : J. ;;

Ci: '.= = = = f;It .rH::

. I' .i? ! ?} Psi ii .ii;I

gEILegIL_EW!
I) IN NO,- 2023 1 16-’lS\V000088ST' IAI)

W-a RmT / File No thgtaGAI)IDIJ/ADC/GSI'1)/2282/2023
Gnlta 31Ttqi©wjGi?fBqt@ Al IM-CGST-002-APP-JC-90/2023-24 and

30. 10.2023Order-In –ADDed and date

lklqa &rrqRr (
i (;T) Shri Adcsh Ku, mal- Jain, Joint CommissionerI>assad By 'als

uNI @T+qRRqt® 10. It .2023Date of Issue

Arising out of Order-Tn-Origjnal No. 52/ AC/D/22-23/ AM dated 03 03 ?O?3
; (T) : passed by The T:>cputy Comlnissic)ncr, C(]S’F & C.I':x. , I)ivisi011-IV, Allnlcclabac-1 i

North Commissioncratc

3 oil emf m n-Ill al var /
(q) : Nalnc and Addrcss of the

/\ PIlot lan L

M is 13l'u ssc:Is i.at)oratorics Pvt. Ltd . ,
33, Changodar Industrial Estate, Nr. Cha.ngoclar

i Water Canal, Sarkhcj 13a\,la l-!ighu,ay, Changodar,
i Ahmcdal)act , (;ujt\ral - 382210

w 3der(Nh) & ;qfta #{ nf# RwRfM Ka% taBa vif hmO /yr%rwr-h -hT ;liE;};;;--;;l
adriFt iI

All.\- person aggrieved by this OI'dcr- in-Appeal may filc an appeal to thc
aLI rl\oI'it\- in the foIIo\\'ilrg way.
National Bench or Regional 1-3cnch of Appellate Tribunal Framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section

appropriate I
I

10'J(S) of CGST Act, 20 1 7.

State 13ench or - Area Bench of App8llatc Tribunal framed u-ndcr GST Acl/C(iSF Acl oiher
than as mcntioned in para. (A)(i) above in tenns of Section 1 0C>(7) of COST Act, 2017
\1Ji.'L'.it ' c) Itrt' A})pt'llntc' l-l'it)Ill 1:it slr.tII t; c' I'lltxt :.is I)I'cs,'l'il)oct LIII(1,-'!' RLlic' lia oF C(;S’l' ;

I.iLl<II ot- ’l'ax or ItrpLlt Tax CI'cclil- involved or the clift'crcncc in 'Fax or input Tax Credit I
111\'olvcd or the amount of Hnc, fee or penal Ly determined in the order appealed against, i
sIIt)ic'ct LO a maximum of Rs. T\\'onjy .Fi\'c Thousand.

\\-ilh relevant documents either clccTr011ica11\' or as may be lrotihed bv the Registrar, i

Al)pcllaLC Tribunal in l?ORM (;S'l’ /\FII.-,05. on conrlnon portal as pl-cscribed unclcr Rule i 1 0

:<„ I.'s. .41J I -i i,llcl sIri-III lit' i-Ict"C,lllp&llriccl \\ iLlr it lbc al- 1<s. CJlrc' 'l'llOLlsbInd for c\'or\' les. One :

Appeal under Section 112(1 ) of COST Act, 2017 LO Appcllatc Tribunal shall be filed along

ol' CGS’I- Rules, 20 17, alrct shall be accornDanictl by a copy oF tIle Ol-der appcalcd agailrsl :

\\'itlrill seven days of filing, 1;ORM GST /\bl.- 03 on lille.
Appeal to be filed bcforc Appellate TI'ibunal under Section 1 12(8) of the CGST Act, 2017
al-Icf paying ’-

(i) IjuU,.BJPD.bytt_ Q_f I:Rx' Jr).Lqrq_gI , ..!?ipp,. [:jee pIl cI I)gn_RJ Ly_arising From the impugned
order, as is admitted/accepted by the al)pcl]ant; and
A stlin equal to t\vent\' five pt-r cell( oF lllc l’t'nlnining{nIno\llrf oF Tilx ill displlir
in addition to tIre ailrol tIll pr lid UII(Icr Scc-I iotr 107(6) ctI- C.'GS I' Acl, 2U i i. i\l'isl11g
from the saiql order, in relatjon lo \Thigh tIle apEc_e!_ h.a_9_}2c9n JPg(I=.. . _ .._ ._ i

The Ccrrtra} Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated :

o.3 1 P.2C) 19 tl ItS pro\’it led 1llitt tlrc' i\l)r)c'dl LO tt'il;tIll all ctln bc nIi:\clc \\'iLhin Ihl-cc lrlonllrs
[roi-iI tllt' dIttO of coIltlnl111icntion c;f Ol-(lc'r or cIt ILc on \vhich thc l>1'csictcnt or the State
})t't'Sidt'Irl irs ttrc' c: iso 11111) bc', of Ill,' ApI>t'llillc' 'l'l'ilrLlllttl c:rl tc'l's ol'lic(', \\’lriclrc\’('r is 1:}Icr.

3d 3:'F’Blix qIFj=1,TO qI u= ihi lira;I q;r:[ n I-rdt-ad all'lqi, FIn I-II 3il'l twft;ran WIg-Ul=fi iII Rig, 3rllTtT%# !

BturltiN qVUHZ.\VW,lv.s)lip,gqv,in'a By Imit ill
l;ol' c-'laboratc, dCLailCd and latest I)I'c>\'isiolrs rclati11g to filing of appeal to the appellate
a u t h ori ty ,'.jhS _qJ?Pg_1 }an }_p_lP)’ J'cjktl' !P 'th_c _}\'cl?q j !gW}ly_,g}!ip:gW_IIte

(ii)



F.NO. GAPPL/ADC/GSTP/2282/2023 .

b0
(>Rt)E;R-iN-APPE;AL

BRIEF FACTS OF THE CASE:

M/s. Brussels Laboratories Private Limited, 33, Changodar Industrial
Estate, Nr Changodar Water Canal, Sarkhej Bavla Highway, Ctlangodar,

Ahmedabad, Gujarat, 382210 (GSTIN 24AAACB6302KIZI) (hereinafter referred

to as “the appellant’) , have filed appeal against Order-In-Original

No.52/ AC/D/22-23/ AM, dated 03.03.2023 (hereinafter referred to as the

“impugned order” ) p'assed by the Deputy Commissioner, CGST & C.Ex., Division-

IV, Ahmedabad-North Commissionerate (hereinafter referred to as the

“adju€hcaang authorky”) .

2. Facts of the case in brief, are that the appellant is engaged in manufacturing

and supplying PP Wledicaments. During the audit conducted by the Department,

it was observed that the Appellant did Rot agree with some of the audit

objections, which are as under:

(i) Revenue Para 7- Non-payment of interest on late payment of GST on 'Product

development Income’,

(ii) Revenue Para 11- Excess availment of iTC during 2017-18,

Revenue Para 13- Excess &vailment of ITC during 2019-20,

Revenue Para 15- Non reversal of ITC involved in goods destroyed for which

has been ciaimed from Insurance Company,

Para 16- Non reversal of ITC involved in amount Sundry Balance Written Off

(vi) Para 17- Non Payment of GST on product permission income and

product development income.

Therefore a show cause Notice was issued to the appellant asking them as to

why
“ 13. 1

(i) Integrated Goods and Service Tax (IGST) of Rb. 19,80,001/- should not be

<iemancie(i and recovered from them under the provisions of Section 73(1) of the

CGSF Act, 2017 react ukIA the provision of Section 20 of the IGST Act, 2017. Since

the said amount has already been paid by t'hem, why the said amount be not

appropriated against aforesaid (iemanci;

(ii) Integrated Goods and Sen>ice Tax (IGST) interest amounting to ,Rs.29,294/ -

should not be charged and recovered from them, under the provisions of Section

50(i) of the COST Act, 2017 read uhttt the provision of Section 20 of the IGST Act,
2017;

tlra11ce

13.2

2
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(i) ITC of integrated Goods and Service Tax amounting to Rs. 29,740/- wrongly

avaaed in excess be demanded and recovered from them under the provisions of

Section 74(1) of the Gujarat State GST Act, 2017. Since the said amount has

already been paid by them under Section 74(5) why the said amount be not

appropriated against aforesaid demand;

(ii)Interest at appropriate rate should not be charged and recovered from them on

the tax mentioned at 13.2(i) above, under the provisions of Section 50 of the CGST

Act, 2017/ Gujarat GST Act, 2017;

(M) Penalty should not be imposed upon them, under the provisions of Section

122(2)(b) read with Section 74(1) of the CGST Act, 2017/ Gujarat GST Act, 2017 on

tax amount mentioned at 13.2(i) above;

13.3

(i) ITC of IGST amounting to Rs. 9,22,930/ - uuongty avaiteci in excess be demanded

and recovered from them under the provisions of Section 74(1) of the Gujarat GST

Act, 2017. Since the said amount has already paid by them under Section 74(5)

why the said amount be not appropriated against aforesaid cieman(i;

(ii) Interest at appropriate rate should not be charged and recovered from them on

the tax mentioned at 13.3(i) above, under the provisions of Section 50 of the CGST

Act, 2017/ Gujarat GST Act, 2017;

(iii) Penalty should not be imposed upon them, under the provisions of Section

122(2)(b) read with Section 74(1) of the CGST Act, 2017/ Gujarat GST Act, 2017 on

tax amount mentioned at 13.3(i) above,;

Rs. 46,950/- anti SGST amotrn6ng to Rs.46,950/-

LIved {7zto Sundry Balartce Written of, and not reversed by them be demanded

{ndTecouered from them, urtcZer the provisions of Section 74(1) of the Gujarat State

GST Act, 2017. Since the said amount has already been paid by them under

Section 74(5) of the CGST Act, 2017, why the same amount be not appropriated

against the aforesaici (ieman(i;

(a) CC,ST Interest of Rs.19,008/- + SGST interest of Rs.19,008/- should not be

charged and recovered from them on tcu mentioned at 13.4(i) above, under Section

50 of ttw CGST Act, 2017/ Gujarat GST Act, 2017. Since the ihterest of
Rs. 17,605/- has already been paid by them under Section 74(5), why the said

amount be not appropriated against aforesaid demand of interest;

(M) Penalty should not be imposed upon them, under the provisions of Section

122(2)(b) read with Section 74(1) of the CGST Act, 2017/ Gujarat GST Act, 2017 on

tax am.ozznt mentioned at 13.4{i) above. Since CGST Penalty of :Rs.7043/- has

;t
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already been paid by them under section 14(5) why the said amount be not
ap£mopdate(i against aforesai(i demand ofpenaUy ;

13.5

(i) ITC of CGST of Rs.91,584/- and Gujarat state GST of Rs.91,584/-
involved in Goods destroyed for UJtact\ insurance is claimed from insurance

Cornpany and not reversed by them be (iemancie(i and recovered from them under

Section 74(1) of the Gujmat state GST Act, 2017. Since the said amount has

already been paid by them under Section 74(5) why the said amount be not

appropriated against aforesaid demand;

(ii) CGST Interest of Rs.43,990/- + SGST Interest of Rs.43,990/ - should not be

charged and recot?ered from them on tax mentioned at 13.5(i) above, under Section

50 of the CGST/ Gujarat GST Act, 2017. Since CGST interest of Rs.43,960/- has

already been paid by them under Section 74(5), why the said amount be not
appropriated against aforesaid demand ;

(M) Penalty should not be imposed upon them, under the provisions of Section

122(2)(b) read with Section 74(1) of the CGST Act, 2017/ Gujarat GST Act, 2017 on

tax amount mentioned at 13.5(i) above. Since CGST Penalty of Rs.13,738/- has

already been paid by them under section 74(5) why the said amount be not

appropaatled against aforesaid <ieman(i of penalty ;
(I ( i .j..a

\)'c E h F+4

of Rs.16,884/- and Gujarat state GST bf Rs.16,884/- not paid

permission tncome and Product development income be ciemande(i and

recovered #om them, under the provisions of Section 74(1) of the Gujarat state GST

Act, 2017. Since CGST amount of Rs.16,002/- + SGSF amount of Rs.16,002/ - has
already been paid by them under Section 74(5) why the said amount be not

appropriated against aforesaid demand;

(ii) Interest at appropriate rate should not be charged and recovered from them on

the tm mentioned at 13.6(i) abotPe, under Section 50 of the CGST/ Gujarat GST Act,

2017. Since the C<3ST interest of Rs.10,934/- + SGST interest of Rs.10,934/- has

already been paid b them under Section 74(5) why the said amount be not

appropriate(i against aforesaid the (ieman(i of interest;

(iii) Penalty should nof be imposed upon them under the provisions of Section 74(1)

of the CGST Act, 2017/ Gujarat GST Act, 2017 on tax amount mentioned at 13.6(i)

above. Since CGST penalty of Rs.2,400/- + SGST penalty of Rs.2,400/- has

already been paid under Section 74(5) why the said amount be not appropriated

against aforesaici(ieman(i of penalty .”

4
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3. The adjudicating authority ade the impugned order, ordered to:

“8. i

(i) I conFrm and order for recovery of IGST of Rs. 19,80,OOI/ - un&r Section 73(1) of

the COST Act, 2017 read with the K3ST Act, 2017 and since the said amount was

already paid by them, I appropriate the same pga#bst the demand;

(ii) I conjmm and order for recovery of interest of Rs. 29,294/ an&r Section 50 of
the CGST Act, 2017 read uittt the IGST Act, 2017;

8.2

(i) I confIrm and order for recovery wrongly avaited excess IGST of Rs.29,740/ -

under Section 74(1) of the CGST Act, 2017 read with the IGST Act, 2017 and since

the said amount was already paid under Section 74(5) of the CGST Act, 2017, 1

appropriate the same against the demand;

(ii) 1 conjrrm and order for recovery of interest on arno&caf of !GST under

Section 50 of the CGST Act, 2017 read with the IGST Act, 2017;

ai) I impose penalty of Rs. 29,740/-under Section 74(1) of the CGST Act, 2017 read

ujjth Section 122(2)(b) of the CGST Act, 2017 and aZso read with the IGST Act,

2017;

8.3

(i) I con$rm arId order for recovery of wrongly auailed excess iGST of Rs. 9,22, 930/-

und,er Section 74(1) of th CGST Act, 2017 read with the IGST Act, 201 7 and since

th said, amount was already paid under Section 74(5) of the CGST Act, 2017, 1

/._... \ appropriate the same against the demand; (ii) I confIrm and order for recovery of

a;##{:;4:f( $f re S t O 7t a r7Z 0 ZZ n t Of KJS T II n (iFe r S e Cti O 71 50 of the IIS TJAct) 2017 Bread uv itiht1he
ggPq it:/ Vi&' AcC 2017;

$:XXii 7/8{}} 1 impose pen(My of Rs. 9,22,930/-u£Lde7 Sedan 74(1) of the CGST
\\"'’''>";-4*'- ;aff/ 2(.)17 read with Section 122(2)(b) of the CGST Act, 2017 and also

read with the IGST Act, 2017;
qb X:

8.4

(i) 1 con8rm cz7zd order for recovery of ITC of CGST of Rs.46,950/ - arId SGST of

Rs.469950/_ (Total Rs.93>9c)0/-) involved into Sundry Balance Written of, under
Sepa 74( 1) of the cc,ST Act, 2017 read with SGST and IGST Act, 2017 as

applicable and since th said amount was already paid under Section 74(5) of the

c’Gsr Actj 2017, 1 appropriate the same against the demand;

(ii.) I con$rm and order for recovery of Interest Pr Rs. 19,008/ - on CGST amount and

Recovery of Interest of Rs. 19,008/- on SGST amount under Section 50 of the CGST

Acl 2017 read with sc,ST and I(IST Act, 201 7 as applicable and since the interest

of Rs. 17605/ _ on cc,sr amount is already paid under Section 74(5) of the CGST
5
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Act, 2017, 1 appropriate the same. against the demand of interest. Further, I drop

the demand of interest of Rs. 19,008/ - on SGST for the reason discussed supra;

(iii) ! impose penalty of Rs. 46,950/- on the SGST amount wrongly avaite€i, under

Section 74(i) of the CGST Act, 2017 read with Section 122(2)(b) of the CGST Act,

2017 and also read with SGST & iGST Act, 2017 as applicable. i also impose

penalty of Rs.46,950/- on the CGST amount wrongly avaiteci, under Section 74(1)

of the CGST Act, 2017 read with Section 122(2)(b) of the CGST Act, 2017 and aZso

read with SGST & IGST Act, 2017, as applicable and since the amount of

Rs.7,043/ - was already paid 1 appropriate the same against their liability;

8-5

(i} i confIrm and orc£er for recovery of ITC of CGST of Rs.91,584/ - and S(3ST of Rs.

91,584/- (Total Rs.1,83,168/-) involved in Goods (iestroye(i for wtactt insurance

was claimed, under Section 74(1) of the CGS:F Act, 2017 read with SGST & IGST

Act, 2017 as applicable and since the said amount was already paid under Section

74(5) of the CGST Act, 2017, 1 appropriate the same against the demand;

@) I confIrm and order for recovery of Interest of Rs.43,990/- on casT
amount and Recovery of interest of Rs.43,990/ - on SGST amount uncier'

Section 50 of the CGST Act, 2017 read with SGST & iGST Act, 2017, as

applicable and since the interest of Rs.43,960/ - on CGST amount was

under Section 74(5) of the CGST Act, 2017, 1 appropriate the same

the (ieman(i of interest. Further, i drop the (leman<i of interest of

990/ - on SGST for The reason discussed supra;

i impose penalty of Rs.91,584/ - on SGST amount wrongly avaiteci

under Section 74(1) oy’ the CGST Act, 2017 read with Section 122(2)(b) of

the CGST Act, 2017 and applicable SGST & IGST Act, 2017 and since

the penalty of Rs. 13,738/- on C:GST amount was paid under Section

74(5) of the CGST Act, 201 7, 1 appropriate the same against their
liability ;

INa:i+>::':43
dj:8,

Rs.16,020/- not paid on income under ’product permission’ and 'product

(ievetopment’, under Section 74(1) of the CGST Act, 2017 read with SGST & lasT

Act, 2017 as applicable and since the said amount of CGST + SGST was already

(i} i conjum an(i order for recovery of CGST of Rs.16,020/- and SGST of

paid under Section 74(5) of the CGST Act, 201 7, 1 appropriate the same against the

demand;

8. 6

6
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(ii) I drop the demand of CGST of Rs. 864/- { 16,884/- minus 16,020/-) and SGST

of Rs. 864/ - uncle/ Section 74( 1) of the CGSF Act, 201 7 read with S(}ST & K)ST

Act, 2017 for the reason discussed supra;

(ii) I confIrm and or(ier for recovery of Interest unMr Section 5G of the (}GST/SGSF

Act, 2017 and since the interest of Rs. 10,950/- (10,934/- plus 16/-) on CGST

amount and interest of Rs. 10,950/ - (10934/ - plus 16/ -) on SGST aTnount was paid

under Section 74(5) of the CGST Act, 20 17, 1 appropriate the same against the

demand of interest;

(M) I do not impose any further penalty under Section 74(1) of the CGST

Act, 2017 read with Section 122(2)b) of the CGST Act, 2017 and applicable SGST &

IGST Act, 2017 as the penalty amount of Rs. 2,400/- on CGST amount and penalty

of Rs. 2,400/ - on SGST amount was already paid under Section 74(5) of the CGST

Act, 2017. 1. appropriate the same against their liability;

4. Being aggrieved with the impugned order, the appellant preferred appeal on

the following grounds:

a

a

a

The OK) passed by the Assistant Commissioner of Central Excise and GST
has raised demand on the foaouling-
Levy of interest artcZ penalty on excess auailment of Input Tax Credit ('ITC)

during FY 2017- 18
Levy of interest and penalty on excess avaitment oPC during FY 2019-20 c.

Levy of interest and penalty on non-reversal of ITC on goods destroyed for
butach irLSurartce has been claimed

Levy of interest arId penalty on non-reversal of ITC on sundry balance
written off
The aforesaid demand was raised on the ground that that there was an
{nsufyic{ertt balance of credit in the electronic credit ledger and thus, the
Company was liable to pay interest and penalty on such excess avaitment/
non-reversal of ITC.
The department has alleged that the Company did not have suBrcient
balance of KJST in the electronic credit ledger as on the date of reversal and
thus, even though there was su#nient balance of SGST, the IGST balance
zvas BIlly utilized and thus, the Company was liable to pay interest and
penalty .

The levy of interest on wrong ava{iment and utilization of iTC is governed by
Section 50(3) of the CGST Act, 2017.
The interest liability shall crysta6ze if the balance in electronic credit ledger
falls below the ITC wrongly utilized and the amount of input tax includes
IGST, CGST and SGST.

In case reversal of iTC amount is required to be done in GSTR 3B or
othe7u£sey the GST portal will inidatly utilize the balance of IGST ITC and in
case tb K,ST balance is not ctvaitab te in electronic credit ledger, the reversal
of 1(,ST iTC amount will be done by either utilizing CGST nc balance or
SGST iTC balance.

Te!!!!._+'

dS

a

e

O

7



F.NO. GAPPL/ADC/GSTP/2282/2023 .

0
The department's contention that since the ITC balance in IGST has
exhausted and the balance in C(}ST and S(}ST head cannot be considered as
bcttartce{rtIGST is not tenabte and justifIable. This is (tue to the fact that the
GST law itself prouicies that in absence of fl-C balance under the lasT
head in the electronic creciit ledger, the payment of i(}ST amount can be
7nade either through C<3ST

nc or SGST ITC. The reversal of IGSF ITC is as good as payment of K3ST
amount and section 49 of the CGST Act, 20 17 aZso provides for utilization of
CGST and SGST credit against the IGST tiabiRtu.
The company has already reversed }he erroneous "fl-C avaited but not

utilized", thus, penalizing the company for having an insu#tcient balance of
iGST at an instance when it has a surplus SGS’i- credit is unjustijwci.
Further, charging taterest ta these situations is clearly uaprincipleci and
unfaIr

ta a(i(tilton to the interest, the <iepartmera has also tethe€i penalty u/ s 74 of
the CGST Act. The prouisions contained under section-74 of the SGST Act are
as under............................................
During the course of the audit, the department obserueci that the Company
had avaReci excess input tax creciit. The Company after going ttuough its
books and records imme(Hately aclcrLOWlecigeci the fact and reversed such
excess input tax credit availe ci by it. Further, wttere the input tax credit was
utilized by the Company, it had also paid interest a7tcZ penalty on the same.

When all the liability due was paid to the Government, issuing a show cause
notice u/s 74 is unjustifIable since the Company did not have any maIa#de
intention to claim excess input tax credit

The provisions contained under section-74 of the SGST/ CGST Act applies
only in those cases where the proper officer points out such mistaTce on part
of a dealer, which apparently seems to be made watt maIa$cie intention on
part of such dealer and had the proper ofFcer not pointed out such mistake
in time, there would have been a revenue loss.
The Company engaged in the supply of pttanrLaceu6cats has an inverted
duty tax structure and availing excess input tax credit is of no use to the
Company, since the Company attvays has an excess credit balance in its
electronic credit 'Ledger. The Conti)any does not have any beney'it inctaiming
excess input tax credit uBIquIty since the credit ig ultimately going to be
accumulated in its credit ledger.

a

a Further, since the Company (hci not utilize such excess input tax credit
avaited, there was no revenue Zoss to the Government

a The -Legis-Lative intent reflected from a purposeful reading of the ENovisions
uncierty=,ng section 340 alongside the provisions of section 73 and Rules 117
a7tci 121 is that even a wrongly reflected transitional credit in an electronic
ledger on its oura is not suffIcient to (iratv penal proceedings unat the same
or any portion thereof, is put to use so as to become recoverable. A copy of
the saicijucikiat precedent is attached as Annexure T.”

8
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Further, the appellant has prayed that the impugned order be quashed.

PERSONAL HEARING:

5. Personal hearing in this case was held on 29.08.2023. Shri I)haval Shah,

Chartered Accountant appeared in person, on behalf of the appellant as

authorized representative. He submitted that in view of the circulm

No.192/04/2023 dated 17-07-2023 cumulative balance needs to be checked mld

if sufficient balance is available, no interest is leviable under sub-section 3 of

Section 50. This case is identical to the clarification issued vide above circulm,

thus no interest demand survive, accordingly no penalty is leviable as no

contravention has been done. Further they submitted additional written

submissions and requested to set aside the OIO. He further reiterated the written
submissions.

6 DISCUSSION AND FINDINGS:-

6. 1 1 have carefully gone through the facts of the case and the submissions

made by the appellant in their grounds of appeal as well as at the time of

personal hearing and find that the appellant is mainly contesting with imposition

of interest and penalty on late payment of GST on Product development income

(March-2020), Excess availment of ITC during 2017-18 & 2019-20), Non–reversal

of ITC involved in goods destroyed for which insurance has been claimed, Non-

reversal of ITC involved in amount sundry balance written off,

So the issue to be decided in the present appeal is

kWhet:her the impugned order passed by the adjudicating

to interest and penaity is proper or otherwise?

authority with

6.3. At the foremost, I observed that in the instant case the “impugned order” is

of dated 03-03-2023 and as per the records the same is dispatched on 23-03-

2023 and received by the appellant on 24-03-2023 and the present appeal is filed

on 19.06.2023. As per Section 107(1) of the CGST Act, 2017, the appeal is

required to be filed within three months time limit. Therefore, I find that the

present appeal is filed within normal period prescribed under Section 107(1) of

the CGST Act, 2017. Accordingly, I am proceeding to decide the case.

6.4 1 observe that :

(i) interest amounting to Rs.29,294/- has been ordered to be recovered from

the appellant with regard to para 7 of the Audit Report i.e. Non-payment of

interest on late payment of IGST on 'Product development Income’,

9
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(ii) interest on wrongly availed excess IGST of Rs.29740/- under

Section 50 of the CGST Act, 20 17 read with the IGST Act, 2017 and penalty

of Rs. 29,740/- under Section 74(1) of the CGST Act,

2017 read with Section 122(2)(b) of the CGST Act, 2017 and also read with

the IGST Act, 2017 has been ordered to be recovered with regard to para 11

,of the Audit Report i.e. Excess availment of ITC during 2017- 18,

(iii) interest on wrongly availed excess I(}ST of Rs.9,22,930/-under

Section 50 of the CGST Act, 2017 read with the IGST Act, 2017 and penalty

of Rs.9,22,930/- under 1 Section 74(1) of the CGST Act,

2017 read with ordered to be Section 122(2)(b) of the Act CGST, 2017 and

also read with the IGST Act, 2017 has been ordered to be recovered with
regard to para 13 of the Audit Report i.e. Excess availment of ITC during

2019-20,

(iv) Interest of Rs.19,008/- on CGST amount has been ordered to be recovered

and since the interest of Rs. 17605/- on COST amount is
already paid under Section 74(5) of the CGST Act, 2017, the same has been

appropriated, with regard to_para 16 of the Audit Report i.e. Non-reversal of

ITC involved in amount of Sundry Balance written off.

penalty of Rs. 46,950/- each on the SGST amount and CGST amount

wrongly alfailed, has been ordered to be recovered under Section 74(1) of the

CGST Act, 2017 read with Section 122(2)(b) of the CGST Act, 2017 and also

read with S(}ST & IGST Act, 2017 as applicable and since the amount of

Rs.7,043/- has already been paid, the same has been appropriated against

their C(IST liability, with regard to para 16 of the Audit Report i.e. Non-

reversal of ITC involved in amount of Sundry Balance written off.

(vi) Interest of Rs.43,990/- on CGST amount has been ordered to be recovered
and since Rs.43960/- has already been paid, the same has been

appropriated, with regard to para 15 of the Audit Report i.e. Non reversal of

ITC involved in goods destroyed for which insurance has been claimed from

Insurance Company.

(vii) Penalty of Rs.91,584/- on SGST amount wrongiy availed has been ordered

to be recovered under Section 74(1) of the CGST Act, 2017 read with Section

122(2)(b) of the CGST Act, 2017 and also read with SGST & I(IST Act, 2017

as applicable and since the amount of Rs. 13,738/- on CGST amount has

already been paid, the same has been appropriated against their liability,

with regard to pma 15 of the Audit Report i.e. Non reversal of ITC involved in

goods destroyed for which insurance has been claimed from Insurance

Company.

10
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6.5 1 further observe that the contention of the Appellant is that in absence of a

sufficient amount of ITC on account of IGST, the output tax liability of IGST of

any given month may be paid through the utilization of accumulated iTC of CGST

or SGST. Thus, ITC of IGST and ITC of SGST is, in substance, interchangeable in
this case.

6.6 As regards the interest liability, the appellant has contended that it shall

crystallize if the balance in electronic credit ledger falls below the ITC wrongly

utilized and the amount of input tax includes IGST, CGST and SGST.

6.7 Therefore, i refer the following provisions of the CGST ACT, 2017:

Sctlion 49. Payment of tax, interest, penalty and other amounts.-

(5) The amount of input tax credit available in the electronic credit ledger of the
registered person on account of-

(a) integrated tax shall first be utilised towards payment of integrated tax and the

amount remaining, if any, may be utilised towards the payment of central tax

and State tax, or as the case may be, Union territory tax, in that order;

(b) the central tax shall first be utilised towards payment of central tax and the

Lg, if any, may be utilised towards the payment of integrated tax;amount reIn

(c) the State tax shall first be utilised towards payment of State tax and the

unount remaining, if any, may be utilised towards payment of integrated tax

4[Provided that the input tax credit on account of State tax shall be utilised
Ti

;:}qwa,d, pay„„nt ,f int,g,at,d tax ,nly wt,e,e th, balance of the input tax credit
account of central tax is not available for payment of integrated tax;];

r\

the Union territory tax shall first be utilised towards payment of Union

£rritory tm mld the amount remaining, if any, may be utilised towards paymenta

of integrated tax:

5[Provided that the input tax credit on account of Union territory tax shall be

utilised towards payment of integrated tax only where the balance of the input
tax credit on account of central tax is not available for payment of integrated tax;]

(e) the central tu( sh€al not be utilised towards payment of State tax or Union

territory tax; and

(8 the State %( or Union territory tax shall not be utilised towards payment of
central tax.

4. Inserted by s. 20 of The Central Goods and Services Tax (Amendment) Act, 2018 -
Brought into force w.e.f. 01-02-2019.
5. Inserted by s. 20 of The Cenual Goods and Services Tax (Amendment) Act, 2018 -
Brougrt into force w.e.f. Ol-02-20 19.

11
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6.8 To examine the applicability of interest on Non-payment of GST and

wrongly availed and utilized ITC by the appellant, I refer Section 50 of the
CGST Act, 2017, which is as under:

*Section 50. interest on de-Luge(i payment of tax.-

(i) Every person who is liable to pay tax in accordance with the provisions of this
Act or the rules macie there un(len but fails to pay the tax or any part thereof to the
Government within the period prescribed, shall for the period for tvtactt the tax or
any part thereof remains tmpaici, pay, on his own, interest at such rate, not
exceeding eighteen per cent., as may be hotijzed by the Government on the
recommendations of the Council:

1 IProvi(led that the interest on tax payable in respect of sup£)Res made during a tax
peRoci an<icieclaretiirLtbe return for the satipeftodfuwtistte(i after the due date in
accordance with the provisions of section 39, except where such return is furnished
after commencement of any proceedings under section 73 or section 74 in
respect of the said period, shall be levied on that portion of the tax that is paid by
debiang the electronic cash ledger. j

(2) The interest under sub-section ( 1) shall be calculated, in such manner as may
be prescribed, from the day succee(Bag the clay on u?tack such tax was due to be
paid

2£(3) Where the input tax credit has been wrongly auaile(i and utilised, the
registered person shall pay interest on such input tax credit wrongly avaite(i and
u&ased, at such rate not exceeding twenty-four per cent. as may be notifreci by the

on the recommendations of the Council, and the interest shall be
in such manner as may be prescribeciltate(i,

.f. lst July, 2017.
'}

tSubs Ist July, 2017) by s
202 1 for021) dated 28th

112 of The Finance Act, 2021 (No. 13 of

'’[Provicieci that the interest on tax payable in respect of supplies made during a tax
period a7tcZ ciectareci in the return for the said period furMshed after the clue date in
accordance uRl:h the provisions of section 39, except where such return is jurnistte(i
ajter commencement of any proceedings under section 73 or section 74 in respect
of the said period, shall be levied on that portion of the tax that is paid by ciebiting
the electronic cash ledger.]"

Brought into force on ist June, 2021 vic:ie NotifIcation No. 16/2021-Central
Tax dat:ect lst June, 2021.

2. Substituted {w.e.f. Ist July, 2017} by s. III of The Finance Act 2022 (No. 06 of
2022) - brought into force to.e.f 05-07-2022 tide Not@cation No. 9/2022-
C.T, dated 05-07-2022 .

6.9 Further, the manner of calculating interest has been prescribed under Rule

88B which is reproduced hereunder:

i [ Rule 88B. Manner of calculating interest on delayed payment of tax.-

(1) in case, where the supplies made during a tax period are declared by
the registered person in the return for the said period and the said return

12
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is furnished after the due date in accordance with provisions of section
W, except where such return is furnished after commencement of any
proceedings under section 73 or section 74 in respect of the said periodJ
the interest on tax payable in respect of such supplies shall be calculated on the
portion of tax which
is paid by debiting the electronic cash ledger, for the period of delay in filing the
said return beyond the due date, at such rat6 as may be notified under sub-
section (1) of section 50.

(2) in all other cases, where interest is payable in accordance with sub secHon (1)
of section 50, the interest shall be calculated on the amount of tm which

remains unpaid, for the period starting from the date on which such tu( was due
to be paid till the date such tax is paid, at such rate as may be notified under
sub-section ( 1) of section 50.

(3) in case, where interest is payable on the amount of input tu( credit wrongly a
vailed and utilised in accordance with sub-
section (3) of section50, the interest shall be calculated on the mnount of input
tax credit wrongly availed and utilised, for the period stating from the date of
utilisation of such wrongly availed input tax credit till the date of reversal of such
credit or payment of tax in respect of such amount, at such rate as may be
notified under said sub-section (3) of section 50.

Explanation.-For the purposes of this sub-rule, -

(1) input tax credit wrongly availed shall be construed to have been utilised, wh
en the balance in the
electronic credit ledger falls below the amount of input tax credit wrongly avaUe
d, am he extent of
such utilisation of input tax credit shall be the amount by which the balance in
the electronic credit ledger falls below the amount of input tax credit wrongly
availed.

the date of utilisation of such input tax credit shall be taken to be, -

date, on which the return is due to be furnished under section 39 or the
date of filing of ale said return, whichever is earlier, if the balance in the

I/ectronic credit ledger falls below the amourit of input tax credit wrongly availed,
’on account of payment of tax through the said return; or3+

(b) the date of debit in the electronic credit ledger when the balance in the
electronic credit ledger falls below the amount of input tax credit wrongly availed, in
all other cases.]

1. Inserted vide Notiacation No. 14/2022-CT dated. 05.07.2022 w.e.f. Ol.07.2017.

6.10 As per the above, interest on delayed payment of Tax, in case, where

the supplies made during a tax period are declared by the registered person in
the return for the said period and the said return is furnished after

the due date in accordance with provisions of section 39 except where such

return is fUrnished after commencement of any proceedings under Section 73 or

Section 74 in respect of the said period, the interest on tax payable in respect of

such supplies shall be calculated on the portion of tax which is paid by debiting

13
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the eleckonic cash ledger, for the period of delay in filing the said return beyond

ale due date, at such rate as may be notified under sub-section (1) of Section 50.

6. 11 i find that in the present case, the appellant has issued invoices during the

month of March-2020 and were required to discharge I(IST amount of

Rs.19,80,001/- in GSTR-3B on 20.05.2020 and paid the Tax amount. I find that

the Tax amount is belatedly paid. As per the contention of the Appellant that the

the GST Law provides that in absence of ITC balance under the IGST head, in the

electronic credit ledger, the payment of 1(IST amount can be made either from the

CGST ITC or SGST ITC, and section 49 provides for utilization of CGST and SGST

credit against the IGST Liability.

6.12 From the plain reading of Section 49 of the CGST Act, 2017, 1 find that the

payment of IGST is allowed to be made from CGST and S(IST if the amount

remains after first utilizing the CGST and SGST respectively from the balance of

CGST and SGST as in (b) & (c) of Section 49 of the CGST Act, 2017.

6.13 in view of the above, the impugned order passed by the adjudicating

authority that there was no balance of IGST in the electronic credit ledger, hence

the interest is payable is not proper and legal.

; T (•I nPr h H S a1,4 :Fu,ther

gI#“,„
8

iq+

/15 Further+

the interest on the wrong avaiiment of ITC/ Non reversai of ITC is

if the same is utilized, in the manner as prescribed in Rule 88B

CBIC vie Circular No.192/04/2023 dated 17-07-2023 has issued

clarification regarding charging of interest under sub-section (3) of section 50

of. the Central Goods and Services Tax Act, 20 17 (hereinafter referred to as

the “CGST Act”) in the cases where IGST credit has been wrongly availed by a

registered person, which is reproduced here under:

Issue Clariacation

the of

wrong availment of
creditIGST by a

registered person and

reversal thereof, for

calculation ofthe
interest under rule

88B of CGST Rules

whether the balance

Since the amount of input tax credit M;Tei;
electronic credit ledger, under any of the heads of

1(3ST, CGST or S(IST, can be utilized for payment
aeditof liability of IGST,' it is the total input

in electronic credit ledger, under the heads

of IGST, CGST and SGM taken together, that has to
be considered for calculation of interest under rule

88B of CGST Rules and for de- mining as to whether

the balance in the electronic credit iedger has fallen



b

a

of input tax credit
available h
electronic credit

ledger under the

head of IGST only
needs to be

considered or total

input tax credit
available in electronic

credit ledger, under

the heads of IGST,

CGST and SGST

taken together, has to
be considered?

6.16 From the above clarification issued by the CBiC, in the cases where IGST

credit has been wrongly availed and subsequently reversed on a certain date,

there will not be any interest liability under sub-section (3) of section 50 of CGST

Act if, during the time period starting from such availment and up to such

reversal, the balance of input tax credit (ITC) in the electronic credit ledger,

under the heads of IGST, CGST and SGST taken together, has never fallen below

the amount of such wrongly availed iTC, even if available balance of IOST credit

in electronic credit ledger individually falls below the amount of such wrongly

availeci i(3ST credit. However, when the balance of ITC, under the heads of 1(}ST,

CGST and SGST of electronic credit ledger taken together, falls below such

wrongly availed amount of 1GBT credit, then it will amount to the utilization of

F.NO. GAPPUADC/GSTP/2282/2023

below the amount of wrongly availed input ti
credit of IGST, and to what extent the balulce h

electronic credit ledger has fallen below the said

amount of wrongly availed credit

Thus, in the cases where iGST credit has been

wrongly availed and subsequently reversed on a

certain date, there will not be any interest liability
under sub-section (3) of section 50 of CGST Act if,

during the time period starting from such availrnent

and up to such reversal, the balance of input tax

credit (ITC) in the electronic credit ledger, under the

heads of IGST, casT and SGST taken together, has

never fallen below the amount of such wrongly

availed ITC, even if available balance of IGST credit in

electronic credit ledger individually falls below the

amount of such wrongly availed IGST credit.

However, when the balance of iTC, under the heads

of IGST, CGST and SGST of electronic credit

ledger taken together, falls below such wrongly

availed amount of IGST credit, then it will amount to

the utilization of such wrongly availed IGST credit
and the extent of utilization will be the extent to

which the total balance in electronic credit ledger

under heads of 1GBT, CGST and SGST taken

together falls below such amount of wrongly availed

1GBT credit, and will attract interest as per sub-

section (3) of section 50 of CGST Act, read with

section 20 of Integrated Goods and Services Tax Act,

2017 and sub-rule (3) of rule 88B of CGST Rules.
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such wrongly availed IGST credit and the extent of utilization will be the

extent to which the total balance in electronic credit ledger under heads of

iGST, CGST and SGST taken together falls below such amount of wrongly

avaiieci iGST credit, and will attract interest as per sub-section (3) of section 50 of

CGST Act, read with section 20 of Integrated Goods and Services Tax Act, 2017

and sub-rule (3) of rule 88B of CGST Rules.

6. 17 in the instant case, i observe that the .adjudicating authority has, vide the

impugned order not taken into consideration the balance of CGST and S(;ST in

the electronic credit ledger of the Appellant for payment of IGST/reversal of

wrongly /excess availed iTC of IGST. As per the above clarification of the CBIC,

the same is to be considered for the calculation of interest under Rule 88B of the

CGST Rules. Therefore, I am of the view that the interest is not applicable, if there

is balance in electronic credit iedger as explained above. Therefore, I find that the

order passed by the adjudicating authority for imposing interest without

considering the balance in electronic credit ledger, as explained above is not
proper and legal.

6.18 Further, as regards to imposition of .Penalty under Section 74(1) of the

CGST Act, 2017 read with Section 122(2)(b) of the CGST Act, 2017 and also read

similu provisions of IGST Act, 2017, 1 refer the same provisions, the text of
is as under:

:„ with

ch
fe

74. Determination of tax not paid or short paid or erroneously refun(ieci or
tax cre(lit wrongly avaite(i or utilise ci by reason of fraud or any uRVut-

or suppression of facts.-misstatement

(1) Where it appears to tile proper offIcer that any tax has not been paid or short

paid or erroneously refunded or u>here input tax credit has been wrongly avaited or

atiUsed by reason of fraud, or any w©ut-misstatement or suppression of facts to

evade tax, he sttaTL serue notice on the person chargeable uath tax tutactt has not

been so paid or which has been so short paid or to whom the refund has

erroneously been mtacie, or who has wrongly auaileci or tttitiseci input tax credit,

requiring him to show cause as to why he should not pay the amount specijred in

the notice a-Long with interest payable thereon uncZec section 50 aa(i a penalty

equivalent to the tax specijwd inthe noMe.

"’Section 122. Penalty for certain offences.-

(2) Any registered person who supplies any goods or seruices or both on tvtack any
tax has not been paid or short-paid or erroneously rejuncieci, or where the input tax
cre cia has been wrongly avaiteci or utilised,-
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(b) for reason of fraud or any wilful misstatement or suppression of facts to euacie

tax, shall be liable to a penalty equal to ten thousand rupees or the tax due from

such person, wtactteuer is higher.

6.19 it is observed that the appellant has wrongly availed excess ITC / not
reversed the credit inspite of the fact that the same was not eligible to be taken

and/or taken double benefit with claim of insurance knowingly, thereby utilized

the same with intention to evade payment of GST which have been detected

during Audit by the Department, as explained in the foregoing paras.

6.20 in a similar issue, in case of Munrta Traders Vs State of Bihar (Patna High

Court) Appeal Number : Civil Writ Jurisdiction Case No. 9032 of 2023 Date of
Judgement/ Order : 08/ 08/ 2023, the Hon’bte High Court has held that:

“12. ..'....that the assessee has defaulted tax payment, based on an excessive

claim of input tax credit, later deposited the input tax credit without interest due

under Section 50; which attracted the penalty under Section 122. We have already

found that there can be no coercion found in so far as the deposit is concerned. The

assessee, hence, has admitted the. discrepancy with respect to excess claim of

input tax credit and paid the amounts clue on u>hictt interest was also due under

Section 50 of the BGST Act. The non-payment of tax due and the failure to pay

interest attracted the penalty imposed.

........................ . . f/ze allegation of excess claim has been admitted and

Ferentiat amount paid by the assessee. The penalty let?ie(i was proper and a civil

',biRtH, attracted on the failure to paH the tax due, on a wrong claim of input tax
credit”#

6.21 The above judgment is squarely applicable to the present case. Therefore, I

a,in of the view that the penalty imposed under Section 74(1)of the

CGST/G(}ST/IGST Act, 20 17 read with Section 122 (2) (b) of the

CGST/GGST/IGST Act 2017, read with Section 20 of the IGST Act 2017, vide the

impugned order, is proper and legal

7 in view of the above :

(1) I, uphold the O-I-O confirming the demand and imposition of penalty

under Section 74(1) of the CGST/GGST Act, 2017 read with Section

122(2) (b) of the C(}ST/GGST Act, 2017 and Section 20 of the 1GBT Act,
2017

17
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(ii) Allow the appeal with regard to interest payable of Rs.29,294/-on late

payment of GST on 'Product development income’, under Section 50 (1)

of the CGST/GGST Act, 2017, read with IGST Act, 2017,

(II1) As regards interest on Excess availment of ITC/Non-reversal of ITC, the

Appellant is directed to submit the electronic credit Ledgers of

CGST/SGST/IGST of the relevant periods to the concerned authority for

the balance availabie. The adjudicating authority shall verify the cre4it

ledgers as per the clarification issued by the C:BIC vide Circular

No.192/04/2023 dated 17.07.2023 and recover the interest as per the

amended provisions of Section 50 of the CGST Act, 2017.

8.

9.

9.

The impugned order is modified to the above extent.

w{t©qafxra®##tq{wftvvrfmn@Etvaft%+f#nvrme I
The appeal filed by the “Appellant” stands disposed of in above terms.
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